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As a human resources professional or manager,
you may be responsible for conducting or assigning
workplace investigations into problematic employee

behaviour.

- Allegations may include:
.= An employee makes a formal harassment
- or discrimination complaint;

N ;{'__'_Aiiegations surface regarding inappropriate

.. workplace conduct; or,

= ‘Aworkplace has become “poisoned”
“ 7 and dysfunctional.

-7 These situations can be challenging for employers,
~:-and carry the potential for costly litigation, through
" an application under the Human Rights Code,
‘3 compiamt under the Occupational Health and
" Safety’ Act, or a lawsuit. A thorough and competent

o mvestagat;on will enable the employer to manage

e these risks by reducing the potential for litigation,
- and demonstrate due diligence in the event that
- 25t§gation ocﬁcurs.' '

Some orgamzat;ons have the capacity internally to
conduct effective’ investigations, however there may
be limitations or risks associated with proceeding
" internally in all cases.Other organizations may not

. have the capacity to conduct an immediate and
thorough investigation. There are several issues
that employers should conmder when evaluating
.whe‘ther to ;‘eta;n an: extemai mvestlga‘tor
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HR Proactive Inc.
Oﬁr'_'ih'veéiiéatcrs are trained specialists with
exteﬁ__s’i\(a"ex;}g'rience in the human rights field.
HR Proactive Investigators act as neutral fact finders

and any witnesses to the alleged incidents of
harassment. Evidence is gathered and a confidential
raport is prepared by the Investigators which sets
out the evidence and examines it in the context

- of the organization’s internal policy as well as any
applicable Human Rights legisiation, such

as the Ontaric Human Rights Code."
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Other (o
very often, harassment allegations, whether substantiated or not, are an indicator of other difficuities in the
workpface, These may include:

1. Personality conflicis

2. Mismatched leadership sivle

3, Unclear or condlicting goals or roles

4, Unclear standards of interpersonal behaviour
5. Lack of tearn cohesiveness
&

inconsistent performance management practices,

Any such observations, as well as any refated recommendations will be noted by the nvestigators and relayed In
acrordance with the Employer’s wishes, Options include:

al  including the observations and recommendations in the body of the report.

bl Creating a separate report for the Employer,

i) Providing them verbally in consultation with the Employer.

fﬁ_:s?ﬁ? Emplovers Role:

i ij@m receipt of the report, the Employer:

EE ,._.ﬁevg&w& the report and determines what actions and follow-up need to ocour

:_-"23 -_'f‘éeezg individually with the Complainant and Respondent fo explain the findings of the report. Whether or not

¥ :;: j%%za report is shared in its enfirety, depends upon the Employer’s internal policy and procedure.

- Baéeﬁ on %:i"ée results of the investigation, the Employer may identify measures which need to be implementad with
. .the g}amég ;’sveiveﬁ and/ or with other smployees in the workplace. These measures are sometimes necessary
,l___ti} restore normal workplace communication and teamwork and prevent future difficulties. HR Proactive offers

- ﬂéiémc}ﬂa; 5@3%;3{:% b\; gualified specialists to assist the employer in this regard:

o {Z:;rﬁ;gi ﬁgsswmn

::Qﬁe t{}«@ne ﬁaad‘smg and Sensitivity Tralning

.-.-'._%%a;assmem ?rezswt;on ?“ra ining

.'?aspa{ﬁﬁ %fémkgiame Ti’&ﬁ ng

i

- W{}rk;ﬁaﬁe Assésﬁmems

t

sw{iw o '.

: ';gam ?geif;tam}m 3% ?@ami’;m? ing
: Leaéersﬁ;gg ”E‘;@mmg amﬁ f:aa::?z %“%g g .

y ?ﬁfr{}rmans:e manaﬂemam s;gstﬁm; aﬁd training

o 3;{3} ?ieg,e_afz:h &B_{f ﬁss;ge;}me;’zt S
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What to Expect in a Worlkplace Harassment Investigation

HE Proactive provides investigation services when there are
atlegations of harassment in vour arganization. The following
gutline Is designed to assist yvou in understanding this process:

Role of the Investigators:

MR Proactive Investigators are trained specizlists with extensive experience in the human rights feld. Qur
investigators act as neutral fact finders who interview the complainant, the respondent, and any witnesses to the
alleged incidents of harassment. Evidence is gathered and a confidential report s prepared by the Investigators which
sets out the evidence and examines it in the context of the organization’s internal policy as well as any applicabls
Humean Rights fegislation, such as the Ontarip Human Rights Code.

The report is then submitted to the emplover who determines what action will be taken.

1. The Complainant files a formal written complaint
in accordance with the Emplover’s policy and
nrocedure

The Respondeant s provided an opportunity to
review the complaint and prepare a written
response.

Uha

The Employer provides the investigators with
"z copy of the Complainant’s statement, the
i Respondent’s response, and any supporting
:';."dae:umen%aﬁen

o 4% “E"%’zsa investigators interview the Complalnant in
mn%‘zdence to gather additional information,

: 'ﬁﬁ:“:'-”i“he__{:omp ainant is provided with thelr interview
il notes, asked to make any corrections or additions,
i and é’ééﬁesteé to provide written confirmation
”'_"ghai the information Is accurate to the best of
; i?&eir kﬁ:}w ledge,
LB _'T_?‘ze__m_vg_sfsgamrs interview the Respondent in
R _Céféﬁdé&'é@%ﬁ-gathw additional information.
L7 f?%se Reﬁgas’;deaz is provided with their interview
"f%z::%efa 'as&e{ff o make any corrections or additions,
and ?’é{gﬁest«&d to brovide written confirmation
o thatthe ms‘mmam}n is accurate to the best of the
- thelr | §ﬁ§w§ ﬁéﬂe

- 3 : ;._.ﬁ%zﬁy %z‘%{;tﬁ' ss@s %{3 i?z-z? gﬁgg@zﬁ incidents of
: harsam"seﬂi are iﬁtewgswé{:ﬁ in confidence.

E _".Th@ %;‘*ﬁimesges am ;mwz’:ﬁed wﬁh their interview
e ?‘Eiﬁt{fa, é;{% é%i&ii%ﬁi to, mak& Ay aa}fres’zms or
. additions, anid are requested to provide written
U confirmation Indicating that the informiation is
*mgcurate to the best of their knowledge.

14, The Complainant and Respondent are allowed

to respond 1o any new allegations or relevant
information which arise during the investigation.

11, i there any outstanding quastions following

the interviews, the investigators may contact
the parties for further carificaton. Likewise,

i the parties have any additional
information to add, they may contact
the investigators within a set Hime
period to have the information added
to the report,

The Report:
The report prepared by the Investigators will include:
1. Background

. Documented testimony of the Complalnant and
Respondent

3. Evidence gatherad
4. Surmamary of Findings

The report will be submitted to the Employer who
may wish 1o meet with the investigators to axplors
the findings and ootions for resolution,

Please note that witness names and identifying
inforrmation are normally not included in the report
This is to protect confidentizlity and encourags
witness participation and candidness. Hthe
Witness's name is required to provide context, they
will be asked 10 sign a written consent {0 allow thelr
name to be used in the report.
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Workplace Harassment and Discrimination
Awareness/Sensitivity Sessions

(Sample - multiple sessions: *Note — could be incorporated into one to one and one half days or three half-day sessions)

Session Two:
Session One mf{%f‘&’psaﬁﬁ Harassment Awareness Training cont’d

fﬁmgew: fﬁ%?m’gf u;ﬁ fmm @?@qéi}iﬁ
g%sgm ggz;iz; é:ass f:wc%x maé ﬂg

130:1:45 e

. 2::{5@& 2‘{2% ;}f
- L ;-@az«:ef 3‘&@3@3, L _:ﬁ_:' e
2:303-2:00 he. . What coul &fsi&naid he é’}!}ﬁé‘

B TR {?;n‘ﬁ gesm;zigﬂg o ?‘ﬁmiﬁ%i}%’%}

é%ﬁg}a& {gaaﬂi;%%}%& @memﬁa b
“a Sase Séiﬁiézeiﬁ:mmp%es :
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Workplace Harassment and Discrimination
 Awareness/Sensitivity Sessions

{Sample - multiple sessions: *Note - could be incorporated into one to one and one half days or three half-day sessions)

Session Three:
Awareness Training: Managing Workplace Conflict




CONDUCTING A HARASSMENT
INVESTIGATION, THE DO’S AND DON'TS

carolyn Hutniak

The issue of harassment in the workplace continues to represent a significant challenge for
employers, both from a productivity and a fiability perspective. Having a proactive and
preventative strategy in place can significantly improve the response time and the ultimate
resolution of these sorts of complaints and can also minimize the employer’s risk of liability.

One of the most significant aspects of a harassment policy is the investigative process. Not only
will that process influence how successful the employer will be in resolving the issues raised by
the complaint, the manner in which the employer conducts the investigation will directly affect
any liability it may have if the complaint is not ultimately resolved in the employment setting. It
is therefore important to take steps to ensure that any harassment investigation is timely,
responds to issues raised by the complaint and is fair to both the complainant and the

respondent. Some specific Do’s and Don'ts follow.

DO’'S

Ensure that a harassment/ sexual harassment policy is in place, that it details the process to be
followed in the event of a complaint and that the policy has been communicated to and is
available to all employees.

Follow any harassment/sexual harassment policy that is in place. Having a policy but failing to
follow it is poor practice and may attract greater employer liability.

Respond quickly and seriously to any complaint of harassment. The employer’s response is
important in assessing employer liability down the road.

Arrange for an independent investigation by objective and trained investigators, if possible. The
investigation in all events should be conducted in good faith and by persons outside of the
work area involved.

Ensure that the respondent is provided with full information regarding the complaint and other
information provided in relation to it. An individual accused of harassment is entitled to
know the specific allegations made against him or her and to respond accordingly. Where a
written complaint has been made, a copy of that statement should be provided to the

respondent.

Provide an opportunity for both the complainant and the respondent to present their version of
the events. Ask specific questions and obtain as much detail as possible regarding the
allegations and any responses.

Interview additional witnesses who may not have been specifically referred to by either party.
Essentially, interview anyone who may have relevant knowledge.

Keep the process confidential. Although no absolute guarantee of confidentiality should be
given to any of the witnesses or parties to the complaint, advise them that the information
received will be held in strict confidence except as necessary to investigate and respond to
the complaint and any other legal or administrative proceedings relating to it. Complainants
and respondents should likewise be encouraged to maintain confidentiality.




Emphasize to all witnesses that they will be protected from any retaliation regarding their
evidence.

Obtain written statements or take careful notes of all interviews.
Document, in writing, the process followed as well as the results of the investigation.

Discuss the results individually with the complainant and the respondent

Consider providing a final opportunity for the respondent to respond to any written report of the
investigator's findings or recommendations, particularly where discipline may be imposed.

DON'TS
Prejudge either the allegations or the denial of the allegations.

Focus only on the specific allegations without getting a good read on the attitude within the
organization.

Simply counsel the complainant on “how to take it” or “not to let it bother them so much” or
suggest that the harassment would stop if they simply tried “to fit in better”.

In conducting harassment and sexual harassment investigations, there are a number of other
important considerations to bear in mind.

Where required under the provisions of the collective agreement, union representation may be
necessary or at least permissible during any meetings or interviews particularly if signed

statements are to be given.

Consider whether, given the circumstances including the severity of the allegations, it would be
appropriate and permissable under the terms of any employment or collective agreement to
take interim steps to deal with the situation. For example, depending on the circumstances,
an employer might consider: changing the reporting structure, redoing or reviewing
negative performance evaluations and reinstating lost benefits, transferring the complainant
or the respondent, granting a paid leave to the complainant or suspending the respondent

pending the investigation.

Care must be taken to maintain the pay/level of work of the complainant if he or she is
transferred. The complainant must not be penalized for coming forward with a complaint.

Provide counselling services to the complainant to be paid for by the employer. In sonic
cases, it may be appropriate to extend the benefit of counselling or sensitivity training to

the respondent, as well.

When imposing any interim measures, care must be taken to confirm that such actions do
not represent a final finding of wrongdoing.

Finally, if as a result of the investigation it is determined that harassment or sexual harassment
has occurred, the outcome may be, but will not necessarily be, the respondent’s termination of
employment. It is always advisabie to consult legal counsel who can provide guidance on the
appropriate response to a finding of harassment or sexual harassment.

DISCLAIMER this anticle should not be interprated as providing lega? advice. Consuit your legal adviser before acting on any of the
information contained in it. Questions, comments, suggestions and address updates are most appreciated and should be directed to:

The Labowr and Employment Group - Edmonton 780-423-3003 - Calgary 403-260-8500
REPRINTS Our policy is that readers may reprint an article or articles on the condition that credit is given to the author and the firm. Please advise us,

by telephone or e-maif, of your intention to do so.




